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11. 002 Policy.

(a)(1)(ii)(90) Agencies are responsible for determning their requirenents and the best
strategy for neeting those requirenents. An agency's requirenment is not overly restrictive of
conpetition as long as the agency can show that its decisions are --

(A) Based on actual experience, engineering analysis, or simlar rational bases; and

(B) Rationally related to ensuring its legitimte requirements will be met.

(91) To ensure that the Governnent's needs are net in the nost effective nmanner, agencies nust
define their requirements in terms that --

(A) Take opti mum advantage of distribution and support options, nethods for assuring
reliability, and other capabilities available in the marketplace that the agency deterni nes
appropriate for the type of itemor service being acquired; and

(B) Exclude those itens or services that cannot nmeet the agency's legitinate requirenents.

SUBPART 11.1 - SELECTI NG AND DEVELCPI NG REQUI REMENTS DOCUMENTS
11.103 Mar ket acceptance.

(a) Approval authority for requiring offerors to denpnstrate market acceptance pursuant to FAR
11.103(a) is delegated to the contracting officer.

(90) A narket acceptance requirenment is a requirenent that an item nust have perforned in
a certain way in a specified environnent that approximates or reasonably relates to the agency's



intended application. The use of market acceptance criteria is consistent with the definition of
full and open conpetition in FAR Part 6 as it relates to m ninmum needs. A market acceptance
requi renent may be used to establish either --

(i) A mnimmthreshold or performance that will be considered a denonstration that
the item has been adequately market -tested or field-proven; or

(ii) An eval uation nethod that awards partial credit for itens that neet part of
the requirenent.

(b) (90) Market research provides the information fromwhich it can be determ ned whet her
previ ousl y-devel oped itens exist that can nmeet the agency's needs and what methods are used in
that marketplace to assure reliability. Then it nmust be shown, through a careful analysis of the
i ntended application and the narketplace capabilities available, that the optimumstrategy for
meeting the Governnent's needs is to require itens that have been field -proven in specified ways.

(b) (91) When an agency requires that an item nmust have achi eved narket acceptance, the agency
must specify exactly what that neans in the context of the particular acquisition. The neaning
will vary widely, depending upon what benefit the agency is attenpting to gain by using such a
strategy.

(b) (92) When an agency's primary goal is to acquire the |latest technol ogy, other methods of
assuring reliability are nore appropriate than narket acceptance. Particularly when acquiring
items in a rapidly evolving technological field over a long-termcontract, an agency will not be
able to denonstrate that an itemthat is currently field-proven would be the best itemfor
meeting the agency's needs several years from now.

(e) The preparing activity will maintain documentation that describes the technical aspects of
the item and supports the market acceptance requirenent.

(1) Sone exanples of the type of rationale that could support requiring a market -tested item
i ncl ude:

(90) M nimze design and engi neering risk;
(91) Elinmnate costly and tinme-consunming field-testing and debuggi ng of conplex itens;
(92) Assure an itemcan be fielded quickly enough to neet an urgent requirenent;
(93) Assure an established end itemis routinely supported by spare and repair parts;
(94) Preclude untested or experinental units; or
(95) Assure conpliance with Federal safety and environnmental requirenents.
(2) The market acceptance requirenment nay be whatever can reasonably be denpbnstrated --based
on past experience, engineering analysis, market research and simlar rational bases --to be an
indicator that the itemw |l neet the intended application. Sone exanpl es of market acceptance

criteria include requirenents that an item nust --

(90) Have been announced to the public, indicating the manufacturer's comitnent to
produce the product;

(91) Be comercially available for delivery within a reasonable tine;

(92) Be off-the-shelf, meaning that the products offer ed do not require substanti al
nodi fication;

(93) Be in current production, neaning that the itemis no |longer in the design phase but
is started on assenbly line production with the expectation that such production will continue;

(94) Be state-of-the-art, meaning that the product is the offeror's |atest version of
that product;

(95) Have been previously sold to comrercial or other customers, sonetines for a specified
period of time or with a user base of a specified nunber;

(96) Have net specified reliability and performance requirenents;

(97) Be supported by specified nai ntenance and | ogi stics arrangenents;

(98) Be the successor to a product having a specified history of sales and performance; or
(99) Meet sone conbinations of the above criteria.

SUBPART 11.2 - USING AND MAI NTAI NI NG REQUI REMENTS DOCUMENTS



11.201 Identification and availability of specifications.

(90) Contracting personnel are not authorized to nake any change in the unit of issue on
stock buys w thout approval fromeither technical or supply personnel in accordance with |ocal
procedur es.

SUBPART 11.3 - ACQUI RING OTHER THAN NEW MATERI AL, FORMVER GOVERNVENT
SURPLUS PROPERTY, AND RESI DUAL | NVENTORY

11.302 Solicitation provisions and contract clauses.

(b) Wien the provision at FAR 52.211-5 is used in solicitations permtting offers of surplus
materials, the clause at 52.211-9000, Surplus Material, shall also be used. In addition,the
provi sion at 52.211-9003 shall be included to advise offerors of the of the savings thresholds
their offers nust nmeet before their offers of surplus nateieel are evaluated. DSCs shal
establish procedures such that they will evaluate offers of surplus naterial when the savings
meet the savings threshold stated in the provision, and there is a reasonabl e expectation that
the offer of surplus naterial may be in line for award. In order to avoid the establishnent of
dual standards, when offers of surplus property
are permtted, warranty provisions applied nmust be applied to all contractors whether
manuf acturers or deal ers and whether or not surplus material is offered. Therefore, a warranty
clause as prescribed in FAR Subpart 46.7 or DFARS Subpart 246.7 nust al so be incorporated in the
solicitation whenever the above cl auses are used and use of a warranty provision is desired

(90) When the contracting officer considers it appropriate to obtain docunentation to confirm
that the market acceptance criteria have been net, in addition to any docunentation that may be
specified in the requirenents docunent, the contracting office may use the provision at
52.211-9001, Market Acceptance.

SUBPART 11.4 - DELIVERY OR PERFORMANCE SCHEDULES
11. 401 General .

Absent locally coordi nated operating procedures, contracting personnel wll not change
production | eadtines or custoner required delivery dates w thout prior coordination with the
inventory manager and industrial specialist.

11.401-90 Extended contracting del ays.

The contracting office shall imediately notify the item nanager when extended del ays in contract
award are anticipated and, when possible, also advise of the length of delay in the proposed
del i very schedul e.

SUBPART 11.5 - LI QU DATED DAMAGES
11.502 Policy.

(d) Recommendati ons concerning the rem ssion of |iquidated danages shall be transmitted to the
General Counsel .

SUBPART 11.6 - PRI ORI TIES AND ALLOCATI ONS
11.602 Ceneral.

(a)(90) Executive Order (E.O) 12742 inplenments Section 468 of the Selective Service Act
(SSA). It allows for placing orders for the pronpt delivery of articles or materials in support
of the Armed Forces. The E. O provides that all regulations and del egati ons nade under the
Def ense Production Act (DPA), which includes the Defense Priorities and Allocations System ( DPAS)
regulation, remain in effect. Therefore, whenever the DPA | apses, the DPAS will continue in
ef fect under authority of the E.O and the SSA as the basis for rating DoD contracts to insure
preferential scheduling and priority treatnment by contractors.

(c)(90) The rating authority continued in effect under E. O 12742 also extends to food
resources in support of troops in accordance with the Menorandum of Understandi ng between the
Departments of Agriculture and Commerce and the deternination made by the Under Secretary of
Def ense for Acquisition and Technol ogy.

11. 603-90 Procedures for placement of contracts when nornal solicitations fail.
(a) The follow ng procedures, in consonance with the DPAS regulation (15 CFR 700), shall apply

when industry fails to adequately respond to solicitations for supplies to support the Mlitary
Services as prescribed in FAR 11.603.



(1) Reserved

(2) To be reasonably certain that the conpani es upon which rated orders are placed
unilaterally may not legally reject the orders (see DPAS 15 CFR 700.13(b) and (c)) and to assure
that the placenent of a rated order is practicable, unilateral rated orders shall conply with the
foll ow ng:

A rated order shall not be issued unilaterally to a conpany when a reasonabl e doubt exists as
to its capability to produce an item or a like item until a plant survey has been nmade by a
Def ense Contract Managenent Comand (DCMC) field office and that office has determ ned that the
conpany has the production capability, the financial capability, and the facilities to produce
the item The refusal of a conmpany to permt such a survey, however, shall not alone be the
basis for issuing a rated order. The decision in such cases will be based on the best information
obt ai nabl e by DCMC and the contracting office

(3) The issuance of a unilateral rated order is a "forced" action which nay generate
conpl aints or objections fromsuppliers. Therefore, extrene caution is required to assure
equitable distribution of the orders to selected individual firms. Wthin the limts prescribed
in subparagraph (2) above, the quantity to be included in each rated order and the nunber of
conpani es to be selected shall be determined in accordance with the following criteria

(i) Wen a production line nust be established to produce the specific item the rated
order quantity shall not be | ess than a m ni mum econom cal production run

(ii) Wien the total contract requirement represents a mni mum econom cal production run
for only one (or a few) of the capable producers, the rated order(s) shall be issued to the
conpany(i es) considered the npbst capable and on which the inpact on production will be m ninal

(iii) \When there are a |large nunber of conpani es capabl e of producing the total required
quantity, the nost qualified conpanies shall be selected. The quantity placed with each conpany
shal | not exceed 20 percent of each conpany's total capability to produce a like or simlar item
during the production period, until the total quantity is covered. The 20 percent restriction
may be exceeded when a conmpany so desires. (Note: The 20 percent is applied against the
conpany's total capability to produce the like or simlar item irrespective of whether the
conpany has multiplant or single plant production facilities.)

(iv) Wien there are relatively few conpani es capable of producing the itens, the tota
quantity shall be allocated anpbng all qualified producers, regardl ess of the percentage of
capacity utilized

(v) Every effort shall be made in each case to spread the requirenment in such a way as to
mnimze the overall inpact on the affected industry.

(4) The price data for these unilateral rated orders shall be devel oped using the |atest
published industry pricing data or the last award price, adjusted as necessary to reflect current
market pricing conditions. Further adjustnment of these prices nmay be necessary to neet a quality
producer's standards, or to provide for a differential for a job shop's cost as conpared with
mass production costs. |t should be noted that when pricing rated orders, the applicable
requi renents of FAR and the DFARS pertaining to cost or pricing data shall be foll owed.

(5) Reserved

(6) Requirements for contract review and approval by the Executive Directorate, Procurenent
Managemnent .

(i) The requirenments of 1.690-6 for review and approval prior to award of certain type
contracts are waived for contracts resulting fromunilateral rated orders. However, such
contracts for which preaward revi ew has been wai ved shall be submitted to HQ DLA for a postaward
revi ew when called for by MWPB

(ii) Letter contracts still require authorization by HQ DLA in accordance with 1.690 -6(Q)

(7) A copy of all unilateral rated orders will be forwarded to HQ DLA, ATTN. MWPON, at tinme of
i ssue

(8) There may be instances when suppliers refuse to accept unilateral rated orders. In such
situations, negotiations shall be conducted at the level of the chief of the contracting office
to determ ne whether sone accomodation can be reached. |f the contracting office agrees that a
contract requirenent is inconsistent with the contractor's regularly established ternms of sale
but there is no authority to waive the requirement, the matter will be referred to HQ DLA, ATTN
MWPON, for resolution. If, in the judgment of the contracting office, the requirenment is
consistent with the contractor's regularly established terns of sale, but the parties disagree on
the terms and conditions of the unilateral rated order (including failure to agree on a
reasonabl e price), the contractor's witten refusal, citing reasons, together with a conpl eted



DoC Form | TA-999, Request for Special Priorities Assistance, shall be forwarded through
established priorities assistance channels to HQ DLA, ATTN. MWON, for action. It is enphasized
that DoC will not direct any conpany to accept a rated order when the company has proper grounds
for refusing the order. Each DLA contracting office will assure that the actions and

determ nati ons described, including a physical plant survey (for exception see subparagraph (2)
above) by a DCMC field office, have been acconplished prior to requesting HQ DLA sponsorship of a
request for DoC special priorities assistance.

11. 604 Solicitation provision and contract clause.

(90) Notice to Oferors. The clause at 52.211-9002, Priority Rating, shall be included in all
solicitations distributed to industry for contracting action except for itenms excluded under 15
CFR 700. 18(b).

SUBPART 11.7 - VARIATION I N QUANTITY
11.701 Supply contracts.

(a) DFSCis authorized to deviate fromthe requirenents at FAR 11.701(a) and (b) and the
clause at FAR 52.211-16. They may express the permissible variation in quantity of supplies as a
rail car, not a percentage.

11.701-90 Procedure for closing contracts with inconsequential anmounts undelivered.

The contracting officer is authorized on a case-by-case basis to consider a contract conpleted
when an inconsequential ambunt not falling within the variation in quantity clause renains
undel i vered or, in the case of brand nane subsistence or less than carload lots (LCL) of
peri shabl e subsi stence itens, the undelivered amount is no |longer required by the using activity,
provided all of the follow ng conditions exist:

(a) Provision for paynent is on a unit price basis, and the contractor advises that no further
deliveries will be made;

(b) Paynent is made for the units actually received;

(c) The undelivered portion is inconsequential, or in the case of brand nane subsistence or
LCL perishabl e subsistence itenms, the undelivered amount is no |onger required by the using
activity, and the cost of executing a supplemental agreement (including, but not limted to,
taking termnation action) is excessive in relation to the benefits to the Governnment from such
action; and

(d) The contracting officer includes in the file a nenbrandum stating that no rights of the
Governnent are being waived by this procedure, and a termnation for default is not warranted.
The contracting officer shall execute and distribute an SF 30, Amendnent of
Solicitation/Mdification of Contract, as an adm nistrative change to the contract to deobligate
funds. The change shall indicate that the above criteria have been net and the contract is
consi dered conplete, and shall reference the contractor's conmuni cation which advised that no
further deliveries will be made.

11. 703 Contract clause.

(a) Defense Fuel Supply Center (DFSC) is authorized to use DFSC cl ause 52.211 -9F16, Variation
in Quantity (DEC 1995) (DEVIATION), in lieu of FAR clause 52.211-16. Variation in Quantity, in
fixed-price, indefinite-delivery type solicitations and contracts for coal. See 11.701(a).

(b) Delivery of Excess Quantities of $250 or Less. Unless there is a valid reason to the
contrary, the clause set forth in FAR 52.211-17 shall be included in all contracts, purchase
orders, and Bl anket Purchase Agreenents.



